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1 0. Memorandum from Mr. Peterson, Ph.D. to Complainant stating he was 1 
well enough to return to work on December 4, dated December 3, 2002.: 

1 1 . Memorandums from Mr, Peterson, Ph.D- to Complainant stating he ^ 2 
should be excused from work from December 9, 2002 through 

January 6, 2003, : 

1 2. Notice of Fourteen Day Paper Suspension from Mark Johnson to 3 
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Section 666.5 (Obedience to Orders) 

1 7. Document request and response from Judith O'Hara, Arlington 2 
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INVESTIGATIVE SUMMARY 



Statement of Claims and Issues to be investigated: Complainant Marco J, Thomas 
alleges discrimination based on mental disability (stress), age (DOB: 10/14/62), and 
retaliation (prior EEO activity) when: (1) on September 16, 2002, his request for LWOP 
in lieu of annual or sick leave for the period of September 5, 2002 until forther notice was 
disapproved by Postmaster Napper; (2) on December 9, 2002, he reported for duty as 
scheduled, however he was yelled at in fiont of fellow employees by Supervisor Mark 
Johnson to get off the floor and return at 10:00 AM; (5) on December 2, 2002, after 
returning from an appointment at the USPS medical imit, he was advised by supervisor 
Johnson that his reporting time had been changed from 7:00 AM to 9:00 AM that day 
thus making the job related appointnnbent off-the-clock when it should have been on-the- 
ck>ck; and (6) on February 10^ 2003, he received a Notice of i4-Days Suspension from 
Mark Johnson. 

(1) LWOP Disapproved Sec ^^b*"^ { \ ^ . ^j^^^Q^ 

Affidavit TestimoDy: 

Complainant Marco J, Thomas, a City Carrier at the Arlington Main Post OflSce, alleges 
that Postmaster Leonard Napper demed his request for leave without pay (LWOP) in lieu 
of annual or sick leave because he did not provide suitable documentation to support his 
absences. Complainant states Destra Beyne and Demetrice Mundy were treated 
differently than he was because they were allowed to use LWOP. Complainant states he 
did not file age as a factor for this issue, but believes that his prior EEO activity was ; 
fector because he has filed at least five or more EEO complaints, and the denisd of his 
request aggravated his mental condition. [Affidavit A] 

Leonard L. Napper, Acting Manager, Northern Virginia District OflBce, states at the time 
inquestionhe was the Installation Head ofthe Arlington Virginia Post Office. Mr. \ 
Napper states he does not recall approving or denying the Complainant's reqiaest for! 
LWOP. Mr. Napper testifies that Destra Beyne and Demetrice Mundy may have beeii 
allowed to take LWOP^ and recalls that they had documentation from physicians i 
prescribing that they be off duty. Mr. Napper states the Complainant's mental disability, 
age^ and prior EEO activity were not factors when his request to use LWOP in lieu of 
annual or sick leave was denied. [Affidavit B] I 

i 
i ■ 

Mark R, Johnson, Supervisor of Customer Service, Arlington Post Office, states he 1^ 
no involvement with this issue, [Affidavit C] I 

Carlton R McKoy, Supervisor of Customer Service, Arlington Main Post Office, states 

he had no involvement and has no knowledge of this issue. [Affidavit D] i 

i 

David B. Lee, Delivery Customer Service Supervisor, North Station Arlington, states; he 

i 
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could not remember back to the date of this issue, [Affidavit E] 

(2) Told to get off the floor and return at lOrOOam 

Affidavit Testimony: 

Complainant states on December 9, 2002, Supervisor Mark Johnson yelled at him to get 
off the floor and return at 10:00am, and Supervisor Carlton McKoy told him to do as Mr. 
Johnson instructed. Complainant states he was not given a reason why he was asked to 
leave the floor and return at 1 OrOOant Complainant believes his age was a fector because 
no younger city carriers were asked to leave and not return until lOrOOam, and 
Complainant believes his prior EEO activity was a factor because he has filed at least ten 
or more EEO complaints and union grievances against management. Complainant adds 
that his medical condition was aggravated when he was yelled at to leave the floor and 
retum at 10:00am. [Affidavit A] * 

Mr. Napper states he is not aware of this incident, [Affidavit B] 

Mr. Johnson states on December 9, 2002, he told Complainant to leave the work floor 
and clock out, and return at 1 OiOOant Mr. Johnson states prior to December 2, 2002, the 
Complainant had been off from work for approximately six months on sick leave or leave 
without pay. Mr. Johnson further states on December 2 the Con^lainant did not 
complete his route and retumed the mail saying he could not perform his duties, but 
would not give a reason, Mr, Johnson adds that the Complainant was out on sick leave 
on December 3, and when he retumed on December 4 he told the Complainant he needed 
a report from his physician showing his medical status. Furthermore, on December 4, 
Mr, Johnson states he also told the Complainant that beginning December 7 he was to 
start reporting to work at 10:OOanL Mr. Johnson states the Complainant did not request 
accommodation, but he wanted him to start work at 10:00am so he could perform part of 
his duties until he submitted medical records, Mr. Johnson testifies he was on leave on 
December 6 & 7, and the Complainant dki not comply with the new starting time on^ 
December 7 and did not submit medical records. Mr. Johnson states on December 9 
Complainant reported to work prior to 10:00am and without medical documentation, so 
he had him clock out and told him to report at 10:00am with medical documentation- 
showing his medical status. Mr. Johnson adds Complainant called him later that day 
saying he could not return to work, and on January 23, 2003, he received a letter form the 
Complainant's doctor stating he was still suffering from anxiety and tension and should 
be excused from work from December 9, 2002, until fiirther notice. [Affidavit C] 

Mr. McKoy states he has no knowledge of this issue. [Affidavit D] 

Mr. Lee states he could not recall this issue. [Affidavit E] 



(5) Reporting time changed 
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Aflfidavit Testimony: 

Complamant states he had an appointment at the U-S.P,S, Medical Unit prior to 7:60am 
on December 2, 2002 ^ and when he reported to work. Supervisor Mark Johnson told him 
his start time was 9:00am, when he reported to work, rather than 7:00am when he went to 
the Postal Service physician. Complainant believes his start time should have been 
7:00am when he reported to the Medical Unit, Complainant fialher states his medidal 
documentation, dated December 2, 2002, showed that he was to work only eight hdurs 
per day, and he would have worked more than eight hours if his start time was 9:00kn 
rather than 7:00am, Complainant testifies his end time on December 2 should have been 
2:00pm because he missed lunch, and Mr, Johnson and Supervisor David Lee wanted to 
increase his workload to retaliate and harass him. Complainant states no yoxmger city 
carrier was asked to begin work at 9:00ani, and his prior EEO activity was a factor \ 
because he had previously filed ten or more EEO complaints and union grievances ; 
against management. Complainant fiirther testifies his mental disability was aggravated , 
when his begin time was changed. [Affidavit A] i 

Mr, Napper states he is not aware of Mr, Johnson changing the Complainant's timeJ 
[Affidavits] 

Mr. Johnson states prior to December 2, 2002, Complainant bad been on sick leave br 
leave without pay for approximately six months, Mr. Johnson states that on December 2^ 
before reporting to work at 9:00am, the Complainant liad to go to the USPS Medical 
Facility for clearance to return to work. Mr, Johnson adds theComplainant wanted to be 
on the clock fi:om the time he reported to the Medical Facility, but he (Johnson) states 
Complainant was still considered to be on sick leave until he presented clearance that he 
could return to work, so his start time that day began at 9:00am, when he presented | 
medical clearance and reported for duty. He did not have an on the job injury, so he I had 
to prove he was medically able to return to work, Mr, Johnson states the Complainant's 
mental disability, age and prior EEO activity were not fectors when he was told his 
starting time was 9:00anL [Affidavit C] 

Mr. McKoy states he has no^ knowledge of this issue, [Affidavit D] 

Mr. Lee states he could not recall this issue. [Affidavit E] | 

I 

(6) Noticeof Fourteen -Day Suspension 

' ■ I ' 

Affidavit Testimony: i 

!.■ 

r 

Complainant states on February 10, 2003; Mr, Johnson gave him a Notice of Fourteeln- 
Day Suspension for unsatisfectoiy performance, feilure to follov^ instructions and failure 
to complete the delivery of the maiL Con:q>lainant testifies Supervisors Johnson and Lee 
wanted to increase his workload, and not give him the rights of seniority by letting I 

i 
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another city carrier use his vehicle and case and cany his route. Complainant states he 
received the letter in retaliation for prior EEO and union grievances, and no younger 
employees were given an increased workload. Complainant states his prior EEO activity 
was a factor because he had previously filed ten or more EEO complahits and uniori 
grievances against management. Complainant testijBes he filed a umon grievance over 
the Notice and it was rescinded. [Affidavit A] 

Mr. Napper states he is not aware of disciplinary action being taken against the 
Complainant by Mr. Johnsoa [Affidavits] 

Mr. Johnson states on December 2, 2002, he assigned Complainant to deliver mail on 
Route 111, which he previously worked before going out on extended sick leave. Mr. 
Johnson fiirther states Mr. Spencer had been working this route while Complainant was 
on sick leave, and he gave Complainant part of this route to work when he retumed on 
December 2. Mr, Johnson testifies there was not a vehicle available when Con^lainant 
began the route, so he.drove him to the location and told him to call after that part of the 
rou?e"was delivered for finther instructions, which he did. Mr. Johnson states Mr, iJee 
delivered a vehicle and additional mail to deliver to the Complainant, but he retumed to 
the post office approximately two hours later, retuning the vehicle and all of the mail that 
had been given to him to deliver. Mr. Johnson states Complainant told him he couldj not 
complete his duties, but did not give a reason. Mr, Johnson adds Complainant was not 
given more work than he should have been able to complete in the amount of time he 
worked. Mr. Johnson states he issued Con^lainant a Notice of 14-Day Suspension for 
not following instructions to deliver mail on December 2, 2002. Mr, Johnson states the 
Complainant's mental disability, age and prior EEC activity were not factors when he 
issued him the Notice- [Affidavit C] 

Mr. McKoy states he has no knowledge of this issue. [Affidavit D] 

Mr. Lee states he could not recall this issue. [Affidavit E] 



Record Evidence: 

Official records and documents related to the complaint establish that Complainant 
Marco Thomas is a City Carrier assigned to the Arlington Post Office [Exhibit 1]. The 
Complainant has had six contacts involving EEO complaints [Exhibit 2]. The Positioii 
Description for City Carrier is located at [Exhibit 3]. Complainant submitted written ■ 
request for LWOP, dated September 5, 2002, and submitted PS Form 3971, requesting 
LWOP from September 5 until fiirther notice; and the response from Mr. Napper denying 
the request for not providing suitable documentation to support the absences [Exhibit 4]. 
The Complainant's Everything Reports shows that on December 2, 2002, he worked six 
hours with two hours annual leave; on December 3 he was on sick leave; on December 4, 
6 & 7 he worked eight hours each day and on December 9 he worked .18 hours with 7.82 
hours leave without pay [Exhibit 5]. On November 7, 2002, The USPS Health Unit ! 
requested that Complainant make an appointment with the Postal Physician prior to | 
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returning to work [Exhibit 6]. The USPS Health Unit report, dated December 2, 2002, 
recommends that Complainant not work overtime, and a letter from Complainant's 
psychologist, dated March 12, 2002, states the Complainant should not be required to 
work more than eight hours a day [Exhibit 7]. The Complainant submitted PS Form 3971 
requesting two hours credit for going to the USPS Medical Unit, and submitted USPS 
Form 1260 to claim that his begin time on December 2, 2002, was 7:00ain [Exhibit i8]. 
Through the grievance procedure. Complainant was granted two hours sick leave for 
December 2, 2002, because he provided medical documentation that he had a doctor's 
appointment [Exhibit 9], A memorandum from Complainant's physician, dated ; 
December 3, 2002, states that he was well enough to return to work on December 4, 2002 
[Exhibit 10]. Memorandums from Complainant's physician, dated January 2 and July 24, 
2003, state Complainant was still suffering from anxiety and tension and should be | 
excused from work &st from December 9, 2002 through January 6, 2003, and then I 
changed to until further notice [Exhibit 1 1 J. Mark Johnson issued Complainant a Notice 
of Fourteen Day Paper Suspension, dated December 1 U 2002. for unsatisfactory j 
performance when he did not complete the delivery of the mail as scheduled [Exhibit 12], 
The Notice of Fourteen Day Paper Suspension was rescinded through the grievance; 
procedure because Complainant did not have to work past his medical restriction of I 

working only eight hours per day [Exhibit 13]. i 

! 

Applicable Policies: | 

ELM 1 6 J, excerpts from Section 514 (Leave Without Pay), is included in the report at 
[Exhibit 14], This section explains it is at the discretion of the administrative director 
whether to grant L WOP, the granting official should have reasonable expectation that the 
employee will return at the end of the approved period, and a written justification an<i 
statement of reasons is required if the request will extend over thirty days. Section 41 
(Suspension of 14 Days or Less), of the 2001-2006 National Agreement between NALC 
and USPS is located at [Exhibit 1 5]. This section explains the suspended employee will 
remain on duty with no loss of pay, but is to be considered the same degree of seriousness 
as a time-off suspension. Handbook M-4 1 , Section 131,3 (Actual DeUyery) and Section 
666.5 (Obedience to Orders), ELM 173, is located at [Exhibit 16], These sections i 
explain the route is to be delivered within the scheduled time, and it is the employee'^ 
responsibility to inform management when this cannot be done, and employees must 
obey the instructions of their supervisors. 

[l5vestigator*s Note: There were no policy or contract provisions regarding 
changing an employee's starting time when he/she has a medical appointment, or 
having an employee leave the floor and return at a later time] 

I 

Comparative Data (Mental Disability, Age and Retaliation); 

i 

Judith O'Hara, Arlington Main Post Ofl&ce, provided the following information: Leonard 
Napper allowed one employee to use leave without pay (LWOP) during the period 

\ 

I 
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January through September 2002 [Matrix 1]; Mark Johnson changed the starting time of 
one employee diiring the period January through December 2002 [Matrix 2] [Exhibit 1 7]. 
Mark Johnson provided infbrtnation that during 2002 he issued Letters of Warning to 
three employees [Affidavit A, addenduml [Matrix 3]. i 



Matrix 1: Einployee(s) Leonard Napper allowed to use LWOF from Januairy to 
September 2002 



Name 


Position 


Reason 


Disability 


Age 


PriorEEO 


Desta Beyne 


, Letter Carrier 


awaiting 
OWCP 
(injury) 


yes 


1/19/57 


no i 



Matrix 2: Employees whose startiog time was changed by Mark Johnson from 
February 2002 through February 2003 


Name Position Reason Disability 


Age 


Prior EEO 


Rick Sweeney Letter Carrier medical yes 


12/19/42 


no 

[ " 



Matrix 3: Employees issued disciplinary action by Mark Johnson from 
February 2002 through February 2003 


Name Position 


Action Disability 


Age 


PriorEEO 


Frank Norris Letter Carrier 
Harry Saunders Letter Carrier 
Rick Sweeney Letter Carrier 


LOW no 
LOW no 

LOW yes 


7/24/61 
7/12/60 
12/19/42 


no 
no 
no 



LOW: Letter of Warning 



COMPENSATORY DAMAGES 

Affidavit Testimony: 

Complainant requested compensatory damages, but did not state the amoimt of 
compensatory damages he is requesting, although he submitted notices of debts in the 
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amount of $55,910.66 (Exhibit C-18]. Complainant was requested to provide 

information relative to his entitlement for compensatory damages on PS Form 2569-C. 

He returned the form containing information that he has suffered from stress, depression 

and anxiety (to include HIV infection) since December 2001, hut he did not explain [the 

cause or severity of the problems, nor how each pre-existing condition was made worse 

by the acts of discrimination alleged in his complaint [AfiBdavit A]. I 

i 
I 

I - 
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